What to expect from the child’s attorney[image: ]
Glossary of Terms
	Committee for Public Counsel Services (CPCS)
	CPCS is the Massachusetts Public Defenders Office. CPCS consists of both staff attorneys and private panel attorneys appointed by the Court. Most attorneys you will meet are private panel attorney certified to accept appointments from the Juvenile Court. There are also attorneys employed directly by CPCS certified to accept appointments. Both private panel attorneys and staff attorneys are required to complete a certification training prior to representing children in court.


	CPCS Performance Standards for Representing Children
	All CPCS certified attorneys are required to adhere to the CPCS Performance Standards. 
You can find the CPCS performance standards on the CPCS website by clicking this link:
https://www.publiccounsel.net/assigned-counsel-manual/

To learn about the Child and Family Law Division click this link: https://www.publiccounsel.net/cafl/


	Substitute Caregiver
	An individual who provides substitute care for a child who is the subject of a Care and Protection petition or Child Requiring Assistance Petition and who is placed in the temporary or permanent custody of the Department of Children and Families. Substitute caregivers include:
· Kinship relatives of the child (e.g. aunt, uncles, grandparents, cousins, etc.)
· DCF unrestricted foster parents
· DCF restricted foster parents
· DCF identified pre-adoptive foster parents
· DCF identified proposed guardians


	Emergency Removal
	DCF’s removal of a child from their home when there is reasonable cause to believe: 
(1) a child is suffering from serious abuse or neglect or is in immediate danger of serious abuse or neglect; AND 2) that immediate removal of the child is necessary to protect the child from serious abuse or neglect.

In those instances, the court may issue an emergency order transferring custody of the child for up to 72 hours to the Department.

	72 Hour Hearing – Temporary Custody Hearing
	A 72 Hour Hearing (DCF meets its burden at the time of filing) or a Temporary Custody Hearing (DCF does not meet its burden at the time of filing but still requests custody) is required to occur within 72 hours from the date of the removal of the child. At the hearing a Judge takes evidence, either from an attorney questioning witnesses or from documents, and decides who (DCF, Parent, relative or interested party) will have temporary custody of one or more of the children named in the petition. 


	Temporary Custody Order
	The order issued by the Court determining who has temporary custody of one or more of the children named in the petition, from the time of the hearing until conclusion of the Hearing on the Merits. 



	Care and Protection Trial
	The Care and Protection Trial or the "Hearing on the Merits," (as it is also known), should be scheduled within 12-15 months from the time the case was filed. The petitioner, usually DCF, must prove that one or both of the parents are currently unfit to provide care and custody of the child. At this trial, DCF will present a plan for where the child will live.


	Permanent Custody Order
	This is Court ordered custody of a child after the parent(s) are found currently unfit or unavailable to provide care and custody to the child. The Court may award permanent custody to one or both parents, DCF or another adult.  The Court may review a permanent custody order on a party’s request at least every 6 months. A “permanent custody” order may be vacated at the request of DCF or upon order of the Court.  Once a court terminates parental rights, that parent cannot request a review. 


	Adoption Trial
	The trial is also known as the “best interests trial”, and can occur in conjunction with a Care and Protection trial or 6-12 months after the care and protection trial.  The petitioner, usually DCF, must prove that one or both of the parents are currently unfit to provide care and custody of the child, AND, that the DCF’s permanent plan for the child is in the “best interests” of the child.


	Foster Care Review
	Administrative review of a child’s foster care placement that is required every 6 months. An independent DCF employee conducts the review along with a trained Community Volunteer and a DCF Manager who do not have responsibility for case management or service delivery to the child or his/her/their parents. Parents and mature children may also participate. Caregivers should be notified and may attend or provide a written update. 


	Permanency 
	A permanent nurturing family for every child and youth. Permanency can include reunification, guardianship or adoption.  


	Medical Treatment Hearings (Rogers)
	A child placed in either the temporary or permanent custody of DCF who requires “extraordinary medical treatment” – which can include no code orders, life-prolonging treatment, ECT or the administration of antipsychotic medications DCF cannot provide consent. Rather, DCF must seek prior court authorization which includes the appointment of a “Rogers” GAL.  While the treating psychiatrist can initiate a trial of antipsychotic medication on an “emergency basis”, only a Court can approve long-term authorization of such medication.


	Attorney-Client Privilege
	Children, like their parents, have an absolute right to confidentiality regarding their communications with their attorney.




Actors
You will encounter many individuals in many different roles. Below is a brief description of the roles and responsibilities of various individuals you may come across in your position as a substitute caregiver.

	Title Role
	Details

	Child’s Attorney
(Trial Level)
	Children have a legal right to counsel at both the trial and appellate levels in Care and Protection cases and Child Requiring Assistance Petitions (CRA). 

An attorney trained and certified by CPCS and appointed by the court to represent a child in either of these two types of cases.
· In most instances, one attorney can represent (1) or more children in a sibling group. 
· There are times however, when very young or older children may have different legal positions and therefore must have separate attorneys.  


	Child’s Attorney
(Appellate Level)
	An attorney trained and certified by CPCS in appellate law, appointed by the court to represent a child in a Care and Protection or a Child Requiring Assistance Petition, when a party to the petition has filed an appeal. An attorney from the DCF’s General Counsel’s office usually represents DCF on appeals. 
· In most appeals, a party is asking a higher court to decide if the trial court followed the correct procedures and made the right legal decision. 
· When an appeal is filed, and the court appoints an attorney to represent parents and child(ren) for that appeal, this attorney is in addition to the attorney who represented the parties at the trial level.  For children in your care, this could mean you will have (2) attorneys visiting your home to meet with the child – each with a different role of representation.


	Child’s Attorney (delinquency)
	An attorney trained and certified by CPCS in delinquency (criminal) law, appointed by the court to represent a child when alleged to have committed a crime.  
· In those instances when the child’s CRA or Care and Protection attorney is trained and certified in both civil and criminal law, that attorney will represent the child on the delinquency matter.
· In those instances, when the child’s CRA or Care and Protection attorney is not duly certified, the child will have a separate attorney who will handle the delinquency matter.


	Court Investigator
(CI)
	A trained professional (attorney, non-DCF social worker or mental health professional) who is required by statute to prepare a comprehensive report of the circumstances surrounding the family’s involvement with DCF and the court. The report becomes part of the court record for the case. All parties have a right to challenge the accuracy of the report.
· The report centers around information gathered from interviews with the various parties including you, the child, the child’s parents, relatives, providers and others supporting the family.
· The child’s attorney may want to be present during the meeting between the Court Investigator and the child – particularly with older children. A home visit is usually necessary.
· The report may contain biographical information about you but your name and identifying information should not be included in the report.
· The CI then files the report with the court. Only the Judge, the probation officer and the parties with their attorneys can review the report.  The parties will know what information you shared with the CI during your interview.


	Court Appointed Special Advocate (CASA)
	A trained citizen volunteer appointed by the court to provide support to a child in substitute care and to advocate for their best interests in court.
· CASA’s meet with the child consistently (at least once a month) to build a strong relationship and understanding of the child’s needs. They will also meet with you and various other providers, including the child’s school, doctors and therapist.
· CASA’s may submit a written report to the court or provide a verbal update.
· CASA’s do not exist in every county.


	Court Probation Officer
	A trained professional employed by the Juvenile Court and assigned to monitor the status of children in either substitute care or parent’s care when children are in DCF custody. 
· Home visits and conversations with the child are necessary, and the probation officer will contact you directly to arrange this.
· The amount of contact you will have with a Probation Officer varies by county, but generally is no less than quarterly.
· They will also have contact with the child’s school and other service providers with which the child interacts.
· They will report their findings to the court and make appropriate recommendations for the safety and well-being of the child.


	Court Clinician
	A trained mental health professional who conducts assessments and writes reports with recommendations for services, for the court at the request of the judge.


	Guardian ad Litem (GAL)
	A trained professional (an attorney or non-DCF social worker) appointed by the Court to serve in a role identified by the court based on the type of case and the needs of the child.
· There are multiple types of GALs, including:
· Educational GAL: who advocate for educational needs
· Investigative GAL: who investigate a particular aspect of a case
· Rogers Monitor GAL: who make recommendations regarding the administration of antipsychotic medications
· Next Friend GAL: who assist counsel for clients with disabilities that prevent them from articulating a stated position for court
· DCF or the GAL will indicate the type of GAL assigned and what their duties will be. 
· Regardless of the category of GAL, this person will need to communicate with the child, you as caretaker and various other providers. This communication may include home visits, phone conversations or video conferencing.
· The court will appoint GAL’s on its own, or on request of an attorney/party.


	Family Resource Worker
	A DCF social worker that will be your primary contact with DCF regarding the child in your care.
· You will need to be in regular contact with this person about logistics regarding home visits, approved babysitters and other concerns.
· You must contact them with any changes or updates in your home.


	DCF Ongoing Social Worker
	A DCF social worker assigned to the Ongoing Unit that will manage the child and parent’s case. Their duties include:
· Making service referrals for the child and parents to promote stabilization and reunification
· Coordinating and supervising (if necessary) visitation between the child and their parents
· Providing information to you about the child’s medical history, past educational needs and accommodations and the status of the court case.

Once the permanency goal changes from reunification to adoption, the case management duties will split between (2) DCF social workers: 
· The Ongoing Worker who will continue to work with the parents around concurrent planning (i.e.: helping the parents still try to reunify with their child).
· The Adoption Worker who will become the case manager for the child’s case and will work towards achieving permanency for the child.  
· In some regions, the responsibility for scheduling parent/child visitation may remain with the ongoing worker (as that person has regular contact with the parents and thus knows when to schedule visits) while in other regions, the adoption worker will take over this responsibility and will provide supervision of visits. 


	DCF Adoption Worker
	A DCF social worker assigned to the Adoption Unit that will take over and manage the child’s case only when the permanency goal changes from reunification to adoption. Their duties may include:
· Making service referrals for the child as necessary.
· Coordinating and supervising visitation between the child and their parents.
· Recruiting potential Kinship or Non-Kinship resources to provide permanency through Guardianship or Adoption.
· Providing information to you about the child’s needs, the status of the court case and potential pre-adoptive homes for the child.
· Requesting information from you as the child’s caretaker.


	DCF Supervisors & Managers
	DCF Social Workers who are in a managerial role that supports the ongoing and adoption social workers, as well as your Family Resource Worker.
· If you have concerns about either the Family Resource Worker, the Ongoing or Adoption Social Worker, you can call the main office number of your DCF regional office and ask to speak with a supervisor or manager.
· If you have concerns about the agency programs, policies or services, you can call the DCF ombudsman at 617-748-2444.



How caregivers and the child’s attorney can work together.
As a substitute caregiver, please consider the topics below when you think about information that will be most helpful to share with the child’s attorney.  You may also have questions or need information, which the attorney can provide, unless protected by the attorney-client privilege. 
If a change in where the child will live, what school the child attends, what doctors or therapists the child will be seen by has been discussed with any party (school, DCF, doctors, etc.), please try to notify the attorney before the change is implemented.
Reach out to the child’s attorney when you have any of the following concerns.
	Placement Concerns
	· DCF moves or intends to move the child from your home
· you are planning to move to a new address
· you decided to give DCF your (10) day notice
· the child is telling you they want to go home

Do not assume that DCF has notified the child’s attorney about a planned or emergency placement change.

Always try to reach out to the child’s attorney as soon as you become aware of the proposed change.


	Parent/Child Contact Concerns
	· the child is asking for more visits and contact with their birth family
· the child has not had a sibling visit or is requesting additional visits
· there are changes – increases or decreases – with the parent/child visitation schedule
· the child is anxious before or after a visit with their birth family
· the child is reporting either positive or negative things about visits with their parents
· you want to assist in the scheduling or transportation to/from visits


	School/Daycare and educational concerns
	· you want to change the child’s school of origin because of a transportation or a logistical issue
· the child is struggling on a consistent basis - academically, emotionally or socially
· the child may need special education services
· the child has frequent disciplinary issues or suspensions
· A CRA truancy petition has been filed by the school because of excessive absences
· A CRA habitual petitions has been filed by the school because of disruptive behaviors


	Medical/Health Concerns
	· the child is facing major health problems or surgery
· the child’s pediatrician wants to put the child on psychotropic (mental health) medications
· you have questions about the child’s family medical history
· you need the child’s medical passport and/or insurance card
· there have been major changes or updates to the child’s diet, allergies, medications or behaviors
· you are interested in coordinating with the child’s parents so they can attend their child’s medical appointments


	Concerns with DCF as custodian of the child
	· DCF referred programs/services the child is involved in:
· the appropriateness of the referral given the child’s needs or personality
· the particular provider assigned to the child does not appear to be a good match
· the child is not stabilizing because of long waitlists for services
· You have concerns about DCF’s decision-making regarding the well-being of the child:
· failure to make timely service referrals to meet the child’s emotional or behavioral needs
· level of care is not appropriate
· a reduction in parent/child contact has created behavioral issues that did not previously exist
· lack of sibling visits has created new behavioral issues



When should caregivers expect to see the child’s attorney?
CPCS recently created new performance standards around child client contact. At a minimum counsel shall meet with their child client every (3) months, but shall also meet with the child when the following events occur in the life of the case.   
	Court Events where the child’s position needs to be determined
· Initial appointment of counsel
· Hearings that determine custody, placement and visitation
· Medical treatment hearings
· Permanency Hearings
· Trials that determine who has permanent custody of the child
· Adoption or Guardianship Trials
	Court personnel interviews with the child
· Court Investigator
· Probation officer
Police Interviews with the child
· Child as a victim of a crime
· Child as a suspect in a crime

Mental Health Treatment
· Crisis screening & psychiatric hospitalizations of the child
· Starting a trial of psychotropic medications 
· Participating in individual or family counseling


	DCF related events
· Changes in child’s placement
· Foster Care Reviews
· 51A filed on child’s placement
· Changes in the permanency goal for the family
DYS (Dept. of Youth Services) related events
· Child is accused of a crime and is arraigned in Juvenile Court
· Child is held at a DYS placement or facility

	Parent/Child Contact & Visitation
· Parent/child visits have remained the same since the removal (i.e. 1x per week for 1 hour)
· Parent/child visits have been decreased permanently (i.e. weekly to 1x per month)
Sibling Visitation
· Sibling visitation is limited to 1x per month
· Siblings placed together are now separated




Determining the child’s position in court – what caregivers need to know.
The child’s attorney represents the child’s position in all matters involving the court, DCF and other agencies. In most cases this means the child’s attorney will advocate for the expressed preferences of the child while other times, the attorney will be substituting their judgment. In either case, communications between the child and their attorney, which the attorney relies upon to articulate the child’s position to the court or others are, protected in the same way as they are for adults under the attorney-client privilege. This means the child’s attorney is ethically obligated to keep certain information the child tells them completely private.
Child’s Legal Position – 2 Options for Child’s Attorney
Option #1						      Option #2
Client Directed Representation		      Substituted Judgment
	When a child is capable of articulating an adequately considered decision (meaning the child can weigh out the pros/cons of their stated position) then Counsel will represent the child’s wishes. If the child who is capable of adequately weighing the pros/cons decides on a position that the attorney does not feel is in his/her best interest they are still obligated to represent that position.

The child may express their position verbally or demonstrate it through reasonable alternative means.
	When a child is NOT capable of making an adequately considered decision, then child’s counsel makes a decision based on what they think the child would decide if the child were able to choose for him/her/their self. 

In addition to their legal education, attorneys representing children receive extensive training in child development and conduct an independent investigation of the circumstances regarding the child, before they are able to formulate a substituted judgment.




This is how attorneys determine a child’s position for both pre-verbal and verbal child clients.

	Can child communicate his/her/their wishes to the attorney?
	
	IF NO
	
	Attorney uses Substituted Judgment




	IF YES



	




	
	
	

	
Can child make an adequately considered decision about the specific issue to be decided?

	
IF NO

	
Will representing client’s express wishes create a risk of substantial harm?
	
IF NO
	
Attorney MUST represent child’s Express Preferences

	
IF YES


	
	
IF YES



	
	

	
Attorney MUST represent child’s Express Preferences
	
	
Attorney MAY choose either Express Preferences or Substituted Judgment
	
	



For a more in depth explanation of substituted judgment, please see the tip sheet for Part 2 of this training entitled: “Client Directed Representation vs. Substituted Judgment.”
Frequently asked questions 
Who is the child’s attorney?	
Begin with asking the Child’s DCF Social Worker or Family Resource Worker. If neither of them knows, ask their Supervisor. If they cannot provide you with the name/contact information, contact our Agency. For a list of our Agency’s CAFL Trial Offices throughout the state, click on this link: https://www.publiccounsel.net/dir/
How do I contact the child’s attorney?
If you know the attorney’s name, you can search the Board of Bar Overseers website directory for their contact information. The link to that website: https://www.massbbo.org/
What should I do if I have concerns about the DCF workers involved in the case?
Reach out to the child’s attorney and the social worker’s supervisor to communicate your concerns.
What should I do if I have concerns about the child’s attorney?
If you have a serious complaint you would like to file, you can do so by completing the Committee for Public Counsel Services Child and Family Law Division Complaint Form. The link: https://www.publiccounsel.net/cafl/client/
If you want, you may also email CPCS directly to report your concerns. The email: caflattorney@publiccounsel.net
What should I do if I have concerns about the child’s behavior?
Communicate with the child’s attorney, the DCF social worker and the child’s therapist (if there is one working with the child).
[bookmark: _GoBack]Can caregivers attend court sessions?
Yes, pursuant to M.G.L. ch. 119, Section 29D, caregivers have a right to attend and participate at each hearing. DCF is obligated to inform you of the dates of these hearings.
What should I do if I have concerns about the child’s behavior?
Communicate with the child’s attorney, the DCF social worker and the child’s therapist (if there is one working with the child).
Should I have contact with the child’s biological family?
DCF can provide you information on the child’s biological family if you are willing to have contact with them. The child’s attorney can help you navigate these communications. 
At times, communication with the biological family can assist a child with continuity. 
· Your willingness to work with a child’s biological family members, if possible, often results in the child feeling supported and accepted. 
· If parents and substitute care givers are able to communicate and get to know each other, the child often can let go of the feeling of being in the middle or having to choose between two families. 
· Positive interactions between the people who care for the child result in very positive outcomes. You can do this while still maintaining boundaries, by using Google Voice instead of your own phone number or beginning communications through email.
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Coming Next: Part 2 of the Caregiver training series on the role of child’s attorney
An in depth discussion of the difference between client directed representation and substituted judgment
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